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DearSerge~~l~~

This is in referenceto your applicationfor correctionof your naval recordpursuantto the
provisionsof title 10 of the United StatesCode, section1552.

Under title 10, section1552(0(2),the Board for Correctionof NavalRecordshasno
authority to removeyour summarycourt-martial(SCM) convictionof 6 March 1992, but they
did considermodifying your sentenceasa matterof clemency. It is notedthat your Official
Military PersonnelFile doesnot includea fitnessreport concerningyourSCM, so your
requestto removesucha reportcould not be considered.

A three-memberpanelof the Board, sitting in executivesession,consideredyourapplication
on 18 August1999. Your allegationsof errorand injusticewere reviewedin accordancewith
administrativeregulationsand proceduresapplicableto theproceedingsof this Board.
Documentarymaterialconsideredby the Board consistedof your application,togetherwith all
materialsubmittedin supportthereof,your naval recordand applicablestatutes,regulations
and policies. In addition, the Boardconsideredtheadvisory opinionfurnishedby the
HeadquartersMarine Corps(HQMC) Military Law Branch(JAM4), dated13 July 1998, the
advisoryopinion from the HQMC PerformanceEvaluationReviewBranch,Personnel
ManagementDivision (MMERIRE), dated29 July 1998, and theadvisoryopinionsfrom the
HQMC MMER, dated10 September1998 and27 January1999, copiesof which are
attached. They alsoconsideredyour counsel’srebuttallettersdated31 Augustand
8 October1998.

After careful andconscientiousconsiderationof theentire record,the Board foundthat the
evidencesubmittedwas insufficient to establishthe existenceof probablematerialerror or
injustice.

The Board wasunableto find that your sentence(reductionto sergeant,45 days’ restriction,
and forfeitureof $1,000.00payper month for one month, with that portionexceeding
$250.00pay permonth suspendedfor six months) was unduly harshfor theoffenses



involved. In this regard,they notedyour threeprior nonjudicial punishments,which included
the offensesof possessionof alcoholicbeveragesin thebarracks,violation of two lawful
orders,breachof thepeace,and driving while intoxicated.

The Board agreedwith the advisoryopinion dated29 July 1998 in finding that your
reenlistmentcodeof RE-2C(transferto theFleet Marine CorpsReserveat maximumservice
limitation for grade)wascorrectly assigned.

In view of theabove,your applicationhasbeendenied. The namesand votesof the
membersof thepanelwill be furnishedupon request.

It is regrettedthat the circumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby theBoard. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburden is on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures

Copy to:
Bridget J. Wilson, Esq.
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JAM4

JUL 1998
MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARDFOR CORRECTIONOF

NAVAL RECORDS

Subj: BOARD FOR CORRECTIONOF NAVAL RE~~ORDS(BCNR) APPLICATION
IN THE CASE GF FORMERSERGEAN~t~ff1a~mJ~

MARINE CORPS

Ref: (a) Manual for Courts—Martial, United States (1995
Edition)

1. We are asked to provide an opinion regarding the
appropriateness of a summary court-martial (SCM) imposed upon
Petitioner on 6 March 1992. Petitioner argues that the SCM was
unjust and disproportionate to the offenses committed.
Petitioner requests that the SCM, and all related administrative
matters, be removed from his official military records.

2. We recommend relief be denied. Our analysis follows.

3. The filing deadline for a BCNR application is 3 years from
the date Petitioner discovered the alleged error or injustice.
The SCM took place in 1992. While BCNR may waive the filing
deadline, Petitioner fails to offer adequate justification for
such a waiver in this case. Accordingly, Petitioner’s
application may be denied as untimely.

4. Petitioner was convicted by the SCM officer on 6 March 1992,
of two orders violations pertaining to driving while intoxicated
under Article 92, Uniform Code of Military Justice (UCMJ), and
obstruction of justice pursuant to Article 134, UCMJ. The
convening authority subsequently considered Petitioner’s written
matters in rebuttal and then approved the findings and sentence
on 23 March 1992. Petitioner was also advised of his appellate
rights pursuant to Article 69b of the reference.

5. On 17 March 1994, Petitioner appealed the SCM to the Judge
Advocate General of the Navy. On 6 Jan 1995, the Judge Advocate
General of the Navy denied Petitioner’s appeal and determined
“that the court had jurisdiction over the accused and the
offense, that no error materially prejudicial to the substantial
rights of the applicant was committed, and that the sentence is
legal and appropriate.” On 1 June 1995, Petitioner asked that
his appeal be reconsidered. The Judge Advocate General of the
Navy denied Petitioner’s supplemental request, noting that
Petitioner had not presented any newly discovered evidence.
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Subj: BOARD FOR CORRECTIONOF NAVAL RECORDS~cN~L~PLICATION
IN THE CASE OF FORMERSERGEANT~~~

S. MARI NE CORPS

6. Petitioner presents no new information that disputes the
evidence previously considered by the SCM officer, the convening
authority, and the Judge Advocate General of the Navy on appeal.
To the contrary, Petitioner raises virtually the same arguments
that he raised in his earlier unsuccessful appeals. Accordingly,
we concur with the Judge Advocate General of the Navy, and
recommend that relief be denied.

Major, U.S. Marine Corps
Assistant Head
Military Law Branch
By direction of the
Commandant of the Marine Corps
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WASHINGTON, D.C. 20380-1775

IN REPLY REFER TO

1040
MMER/RE
29 Jul 98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARDFOR CORRECTIONOF
NAVAL RECORDS

Subj: BCNRAPPLICATION IN THE CASE OF FORMERSERGEANT

1. record has been reviewed and it has been
determined that the reenlistment code of RE-2C was correctly
assigned. ~~~flj~:reenlistment code was assigned based on
his overall record and means that he was transferred to the Fleet
Marine Corps Reserve (FMCR) at maximum service limitations for
his grade. His record indicates that he was honorably discharged
on October 25, 1994 by reason of Transfer to the FMCR. The
disciplinary portion of his record shows that he received one
Summary Court-Martial under the Uniform Code of Military Justice
for offenses which included violating a lawful general order, and
obstruction of justice. After a review of all relevant infor-
mation, this Headquarters concurs in the professional evaluation
~ qualifications for reenlistment at the time of
separation~ Once a code is correctly assigned it is not
routinely changed or upgraded as a result of events that occur
after separation or based merely on the passage of time.

2. The reenlistment code assigned by the Marine Corps is an
administrative marking which reflects the member’s acceptability
for reenlistment at the time of separation from the Marine Corps.
The code may, however, be waived at the discretion of the
acquiring branch of service per their own policies and
regulations.

3. I trust the foregoing will satisfactorily ans~j~J~~
inquiry.

F
Head; Performance Evaluation
Review Branch
Personnel Management Division
By direction of the Commandant
of the Marine Corps



DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

WASHINGTON, DC 20380-1775 ~REPLY IEFEfl 10

10 Sep 98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: BCNR APPLICATION IN THE CASE OF FORMERSERGEAN~~~J~

1. We have been asked to provide an Advisory Opinion on
petitioner’s implied request for the removal of a fitness report
which documents the conduct of a summary court-martial in 1992.

2. No where on the performance (“P”) section of petitioner’s
Official Military Personnel File (OMPF) is there a fitness report
which documents the summary court-martial. There is a fitness
report for the period 920101 to 920326 (TR) that ~ have
recorded that action; however, the report is an incomplete
document, with only page two, the Reviewing Officer’s
Certification, and the Third Sighting page available. There is
simply no way to determine the content of the report.

3. In view of the foregoing, the PERB is not able to provide the
requested Advisory Opinion.

~-

Head, Performance Evaluation
Review Branch
Personnel Management Division
By direction of the Commandant
of the Marine Corps
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3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5103
IN REPLY REFER TO:

1610
MMER
27 Jan 99

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: BCNR APPLICATION IN THE CASE OF FORMERSERGEANT

Ref: (a) Telephone conversation btw ____

the undersigned on 27 Jan 9
(BCNR) and

1. As discussed during the referenced conversation, the
copy of page one of the report provided ~ only
partially readable; initials of the Reviewing Officer are absent;
and the copy has not been “certified true copy” by either the
Reportin Senior or Reviewing Officer, nor has it been accepted
into official military record by the Personnel
Management Support Branch (MMSB-32) of this Headquarters. Until
such action is taken/completed, the report remains an incomplete
document.

2. In view of the foregoing, the PERB is unable to review and
~~~fitness report for the period 920101 tocomment on

920326 (TR).

Head, Performance Evaluation
Review Branch
Personnel Management Division
Manpower and Reserve Affairs
Division
By direction of the Commandant
of the Marine Corps


